Karen LEITNER, Plaintiff, v. SADHANA TEMPLE OF NEW..., 2014 WL 1347246...

2014 WL 1347246 (C.D.Cal.) (Trial Motion, Memorandum and Affidavit)
United States District Court, C.D. California.

Karen LEITNER, Plaintiff,
v.
SADHANA TEMPLE OF NEW YORK, INC., a New York corporation; Kunwar
Surendra Kumar; Sarah Carson; Naomi Aschner; Barbara Thompson, Defendants.

No. 2:13-cv-07902-MMM-E.
March 20, 2014.

Action filed: October 25, 2013
Date: April 14, 2014

Time: 10:00 A.M.

Courtroom: 780

Plaintiff's Opposition to Defendants' M otion to Dismiss First Amended
Complaint; Memorandum of Pointsand Authoritiesin Support Ther eof

Richard M. Foster, State Bar No. 93909, Richard@rmflaw.com, Christina Mayan, State Bar No. 272161,
Christina@rmflaw.com, LorianaM. Moizesch, State Bar No. 287425, L oriana@rmflaw.com, Law Office of Richard M. Foster,
5429 Cahuenga Boulevard, North Hollywood, California 91601, Telephone No: (818) 508-1500, Fax No: (818) 508-1529, for
plaintiff Karen Leitner.

TABLE OF CONTENTS

[. INTRODUCTION AND FACTUAL BACKGROUND ......cccootnrmiriiirenrereinesre s
[1. LEGAL STANDARD ..ottt ettt
[11. PLAINTIFF'S CLAIMS ARE NOT TIME-BARRED .....ccoiiiiireierrseeneres e
a. Plaintiff's Claims Are Not Barred By the Statute of Limitations as the Statute Began to Toll in 2012 .......
i. Plaintiff's claim for promissory estoppels is not time-barred ...
ii. Plaintiff's claim for unjust enrichment iS NOt tiME-barred ..o
iii. Plaintiff's claim for fraud is not tiMe-Darred ...
iv. Plaintiff's claim for breach of fiduciary duty is not time- barred ...
v. Plaintiff's claim for constructive fraud is not time-barred ...........coovvieveninenereeeee e
vi. Plaintiff's claim for conversion is Not tiMe-Darred ..........ccooveiiereiiienese e
vii. Plaintiff's claim for financial elder abuse is not time-barred ...
viii. Plaintiff's claim for 1IED iS NOt tiME DArred ..........ccoeiriiineiieeseeees e
ix. Plaintiff's dissolution of joint venture claimis not time- barred ...
x Plaintiff's claim for accounting iS NOt tiME-Darred ..........cccoceveeeieiecceceeec e
b. Even Assuming Arguendo that Plaintiff's Claims Were Barred by the Statute of Limitations, Defendants
should be estopped from Asserting a Statute of Limitations DEfENSE ........cceeveveeererisie s
IV.THE FAC ALLEGES SUFFICIENT FACTSTHAT ESTABLISH CLAIMSWHICH ARE 11
PLAUSIBLE ON THEIR FACE ..ottt

a. Plaintiff's FAC Alleges Sufficient Facts to State a Claim for Promissory EStoppel ......ccccovevveevvvvveenennn, 11
b. Paintiff's FAC Alleges Sufficient Facts to State a Claim for Unjust Enrichment ............cccocveoneinencnen. 13
c. Plaintiff's FAC Alleges Sufficient Facts to State a Claim for Fraud ... 14
d. Plaintiff's FAC Alleges Sufficient Facts to State a Claim for Breach of Fiduciary Relationship ............... 16
e. Plaintiff's FAC Alleges Sufficient Factsto State a Claim for Constructive Fraud ..........cccccoeeeveveevnenenenne. 17
f. Plaintiff's FAC Alleges Sufficient Facts to State a Claim for CONVEISION .........cccoeeereierencnenseneeseeee 17
g. Plaintiff's FAC Alleges Sufficient Facts to State a Claim for Financial Elder Abuse ..o 19
h. Plaintiff's FAC Alleges Sufficient Factsto StateaClaim for Intentional Infliction of Emotional Distress 20
i. Plaintiff's FAC Alleges Sufficient Facts to State a Claim for Involuntary Dissolution of Joint Venture ..... 22

Qoo ~N~N~NOCOUGUITA™DWE

=

Mext


http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0286191601&originatingDoc=I8a948620bebe11e397c9909d027cf014&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0464011201&originatingDoc=I8a948620bebe11e397c9909d027cf014&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

Karen LEITNER, Plaintiff, v. SADHANA TEMPLE OF NEW..., 2014 WL 1347246...

j. Plaintiff's FAC Alleges Sufficient Facts to State a Claim for ACCOUNEING ......coevvvverireneneninenre e 23

V. DEFENDANTS MOTION TO DISMISSIMPROPERLY ADDRESSES THE EVIDENCE 24

RATHER THAN THE PLEADINGS ...ttt st

VI.INTHE EVENT THE COURT FEELSMORE FACTSNEED TO BE ALLEGED, AN 24

AMENDMENT SHOULD BE ALLOWED ...coooitiiiiirieiteriris sttt bbbt

V11, CONCLUSION ..ottt sttt a b b st e b bt e b b s et bbb et se b b e bt st bt ebe st snnsenas 25
TABLE OF AUTHORITIES

Cases

AmerUSLife Ins. Co. v. Bank of America, N.A., (2006)143 Cal. 7

APP. AN B3L .o

Ashcroft v. Igbal, (2009) 556 U.S. 662 .........cccoeeererirerenereriennnene 3,23,24

Auditorium Co. v. Barsotti, (1919) 40 Cal.App. 592 .................. 22

Bell Atl.Corp. v. Twombly, (2007) 550 U.S. 544 .........cccoerennene. 3

Bogard v. Emplrs Casualty Co., (1985)164 Cal. App. 3d 602 .... 20

Charnay v. Cobert, (2006) 145 Cal. App. 4th, 170 .........ccce..... 16

City of Vista v. Robert Thomas Securities, Inc., (2000) 84 Cal. 6

APP. Ath 882 ...

Cochran v. Cochran, (1998) 65 Cal. App. 4th 488 .................... 21

Day v. Greene, (1963) 59 Cal. 3d 404 .......ccoeoevvneenirrieeeens 7

Dealertrack, Inc. v. Ruber, (CD. Cal. 2006) 460 F. Supp. 2d 17

LL77 s

DioQuardi v. Durning, (2ndCir. 1994) 139 F.2d 774 ................. 3,24

DeRose v. Carswell, (1987) 196 Cal. App. 3d 1011 .................. 8

Estate of Fincher, (1981) 119 Cal. App. 3d 343 .....ccccveevevveenene 9

Federal Deposit Ins. Corp. v. Dintino, (2008) 167 Cal. App. 5

4t 333 e

Greenberg v. Equitable Life Assurance Society, (1973) 34 Cal 25

APP. 3 994 ..o e

Hackethal v. Nat'l Cas. Co., (1987) 189 Cal. App. 3d 1102 ....... 15

Haigler v. Donnelly. (1941) 18 Cal. 2d 674 ......cccecvveevrenennenne 18

Hospital Blds. Co. v. Rex Hospital Trustees, (1976) 425 U.S. 3,24

45 < TSRS

Howard Jarvis Taxpayers Ass 'n v. City of La Habra, (2001)..... 25 Cal. 4th 809 5

Jenkins v. McKeithen, (1969) 395 U.S. 411 ......cccovevevrerinnnnene 3,24

Lazar v. Super. Ct., (1995) 12 Cal. 4th 631 ........cocvueurerererrennes 15

Lectrodryer v. SeoulBank, (2000) 77 Cal. App. 4th, 723 ........... 13

Manok v. Fishman, (1973) 31 Cal. App. 3d 208 .........cccecererenee 9,23

McKaell v. Washington Mutual, Inc., (2006) 142 Cal. App. 4th 18

LAST bbb

Messerall v. Fulwider, (1988) 199 Cal. App. 3d 1324 ............... 18

Morav. U.S Bank N.A., (N.D. Cal. June 7, 2012) 2012 WL 11

2061629 ...ttt

Myer v. State Board of Equalization, (1954) 42 Cal 2d. 376 ...... 25

Nelson v. Specialty Records, Inc., (1970, 2d Dist.) 11 Cal. App. 25

30. 126 .. e

Parks School of Business, Inc. v. Symington, (9th Cir. 1995)51 3,24

F.30 1480 ..ot

Pugliese v. Super. Ct. (2007) 145 Cal. App. 4th 1444 ............... 8

Redondo Improv. Co. V. Redondo Beach, (19345 3 Cal. App. 25

20. 299 ...

Rockey Mountain Export Co. V. Colquit, (1960) 179 Cal. App. 25

2o

Toscano v. Greene Music, (2004) 124 Cal. App. 4th 685 .......... 11

Weiner v. Fleischman, (1991) 54 Cal. 3d 476 ......c.cccvevveerennne 22

STATUTES

Cal. CiV. ProC. 8 338(C) .eoveerererrrerriirieesienieieseeieseeeseeeseeesnenes 6,7

Cal. Civ. Proc. 8 340(3) ...oeveerereereeieriee et 8

Mext


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2010379709&pubNum=0004041&originatingDoc=I8a948620bebe11e397c9909d027cf014&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2010379709&pubNum=0004041&originatingDoc=I8a948620bebe11e397c9909d027cf014&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2018848474&pubNum=0000780&originatingDoc=I8a948620bebe11e397c9909d027cf014&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1919017054&pubNum=0000221&originatingDoc=I8a948620bebe11e397c9909d027cf014&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012293296&pubNum=0000780&originatingDoc=I8a948620bebe11e397c9909d027cf014&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985107270&pubNum=0000226&originatingDoc=I8a948620bebe11e397c9909d027cf014&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2010732230&pubNum=0004041&originatingDoc=I8a948620bebe11e397c9909d027cf014&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000602695&pubNum=0004041&originatingDoc=I8a948620bebe11e397c9909d027cf014&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000602695&pubNum=0004041&originatingDoc=I8a948620bebe11e397c9909d027cf014&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998141685&pubNum=0004041&originatingDoc=I8a948620bebe11e397c9909d027cf014&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2010586883&pubNum=0004637&originatingDoc=I8a948620bebe11e397c9909d027cf014&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2010586883&pubNum=0004637&originatingDoc=I8a948620bebe11e397c9909d027cf014&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1930121708&pubNum=0000350&originatingDoc=I8a948620bebe11e397c9909d027cf014&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987152397&pubNum=0000226&originatingDoc=I8a948620bebe11e397c9909d027cf014&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981122196&pubNum=0000226&originatingDoc=I8a948620bebe11e397c9909d027cf014&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2016936451&pubNum=0004041&originatingDoc=I8a948620bebe11e397c9909d027cf014&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2016936451&pubNum=0004041&originatingDoc=I8a948620bebe11e397c9909d027cf014&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1973103750&pubNum=0000226&originatingDoc=I8a948620bebe11e397c9909d027cf014&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1973103750&pubNum=0000226&originatingDoc=I8a948620bebe11e397c9909d027cf014&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987026087&pubNum=0000226&originatingDoc=I8a948620bebe11e397c9909d027cf014&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1941117256&pubNum=0000231&originatingDoc=I8a948620bebe11e397c9909d027cf014&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976142374&pubNum=0000780&originatingDoc=I8a948620bebe11e397c9909d027cf014&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976142374&pubNum=0000780&originatingDoc=I8a948620bebe11e397c9909d027cf014&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001457201&pubNum=0004040&originatingDoc=I8a948620bebe11e397c9909d027cf014&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1969133009&pubNum=0000780&originatingDoc=I8a948620bebe11e397c9909d027cf014&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996039556&pubNum=0004040&originatingDoc=I8a948620bebe11e397c9909d027cf014&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000033887&pubNum=0004041&originatingDoc=I8a948620bebe11e397c9909d027cf014&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1973103405&pubNum=0000226&originatingDoc=I8a948620bebe11e397c9909d027cf014&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2010310427&pubNum=0004041&originatingDoc=I8a948620bebe11e397c9909d027cf014&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2010310427&pubNum=0004041&originatingDoc=I8a948620bebe11e397c9909d027cf014&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988042860&pubNum=0000226&originatingDoc=I8a948620bebe11e397c9909d027cf014&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027866810&pubNum=0000999&originatingDoc=I8a948620bebe11e397c9909d027cf014&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027866810&pubNum=0000999&originatingDoc=I8a948620bebe11e397c9909d027cf014&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1954113691&pubNum=0000231&originatingDoc=I8a948620bebe11e397c9909d027cf014&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1970112005&pubNum=0000226&originatingDoc=I8a948620bebe11e397c9909d027cf014&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1970112005&pubNum=0000226&originatingDoc=I8a948620bebe11e397c9909d027cf014&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995085442&pubNum=0000506&originatingDoc=I8a948620bebe11e397c9909d027cf014&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995085442&pubNum=0000506&originatingDoc=I8a948620bebe11e397c9909d027cf014&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1935120318&pubNum=0000225&originatingDoc=I8a948620bebe11e397c9909d027cf014&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1935120318&pubNum=0000225&originatingDoc=I8a948620bebe11e397c9909d027cf014&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2005661966&pubNum=0004041&originatingDoc=I8a948620bebe11e397c9909d027cf014&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991168230&pubNum=0000233&originatingDoc=I8a948620bebe11e397c9909d027cf014&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS338&originatingDoc=I8a948620bebe11e397c9909d027cf014&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_4b24000003ba5
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS340&originatingDoc=I8a948620bebe11e397c9909d027cf014&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

Karen LEITNER, Plaintiff, v. SADHANA TEMPLE OF NEW..., 2014 WL 1347246...

Cal. CIV. ProC. 8 343 ...t 9
Cal. Civ. Code 8 1573 ....oovcvieeeiieiesietesieestees e 17
Ca. Welf. & Inst Code § 15657.7 .....ccoceveeveveeieceececeeve e 7
Cal. WEfl.& Inst. Code 8§ 15610.27 ......cccevvvvvrrevnieesieesieesiens 19
Cal. Corp. Code § 16406 .......ccoererurereerirerieieneresieieeseseseesesesesees 9
Cal. Corp. Code 8 16101(9) ...evvvvrrerrirerrereeririeeesieseseeeseeseseeessenes 22
OTHER AUTHORITIES

Federal Rules of Civil Procedure, Rule 12(b)(6) ......c.ccoeeeveeuenen. 3,24

TO ALL PARTIESAND TO THEIR ATTORNEY S OF RECORD:

PLEASE TAKE NOTICE THAT, Plaintiff, KAREN LEITNER, files this Opposition to Defendants Motion to Dismiss the
First Amended Complaint pursuant to Federal Rules of Civil Procedure, Rule 12(b)(6). Plaintiff assertsthat their exist sufficient
information plead to allow the claims for (1) promissory estoppel; (2) unjust enrichment; (3) constructive fraud; (4) fraud;
(5) breach of fiduciary duty; (6) conversion; (7) financial elder abuse; (8) intentional infliction of emotional distress; (9)
involuntary dissolution of joint venture; and (10) accounting.

This Opposition will be supported by Memorandum of Points and Authorities, oral argument and the court file pertaining to this
matter. Plaintiff asks the Court to deny Defendants' motion, or in the alternative, grant Plaintiff leave to file a second amended
complaint pursuant to Plaintiff's pending motion for leave to amend.

DATED: March 20, 2014

LAW OFFICE OF RICHARD M. FOSTER

By: /¢/ Loriana M. Moizesch., Esq.

Richard M. Foster, Esg.

ChristinaMalyan, Esqg.

Loriana M. Moizesch, Esq.

Attorneys for Plaintiff

MEMORANDUM OF POINTSAND AUTHORITIES
. INTRODUCTION AND FACTUAL BACKGROUND

Plaintiff's First Amended Complaint (“FAC”) alleges ten claims against Defendants and has pled each claim with sufficient
facts. Defendants motion lacks merit and is a poor attempt to cast doubt on Plaintiff's legitimate allegations.

Kunwar Surendra Kumar (hereinafter “Defendant Kumar”), under the guise of spirituality, represented to Karen Leitner
(hereinafter “ Plaintiff) that he could show her the way to enlightenment if she joined his circle known asthe“Family.” 1n 1970,
after moving to New Y ork, Plaintiff joined the “Family” in search of spiritual advancement and financial security. Defendant
Kumar further proposed an “investment club/joint venture” whereby all the “Family” members would pool their resources and
each member would share equally in the pooled accumulated resources. In reliance on said promise to share equally in the
pooled “Family” resources, Plaintiff provided to Defendants all her possessions, including inheritances from both her parents,
her income earnings, and her time and resources all based upon Defendants' promises that she would be given an equal interest

Mext


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS343&originatingDoc=I8a948620bebe11e397c9909d027cf014&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1573&originatingDoc=I8a948620bebe11e397c9909d027cf014&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000228&cite=CAWIS15657.7&originatingDoc=I8a948620bebe11e397c9909d027cf014&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000204&cite=CACRS16406&originatingDoc=I8a948620bebe11e397c9909d027cf014&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000204&cite=CACRS16101&originatingDoc=I8a948620bebe11e397c9909d027cf014&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_e5e400002dc26
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR12&originatingDoc=I8a948620bebe11e397c9909d027cf014&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR12&originatingDoc=I8a948620bebe11e397c9909d027cf014&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

Karen LEITNER, Plaintiff, v. SADHANA TEMPLE OF NEW..., 2014 WL 1347246...

upon her retirement in al the accumulated assets obtained through her contributions and contributions of other members of
the joint venture “ Family”.

Unbeknownst to Plaintiff, however, she was recruited into an organization, the Sedhana Temple of New Y ork, Inc., which put
her through years of servitude as shefell victim to Defendant Kumar - a“ spiritual” predator who not only brainwashed Plaintiff
and others, but sexually, physically, psychologically, and emotionally abused Plaintiff for over thirty-three years. In 2003,
Plaintiff, with the help of her older sister, finally escaped the “Family” but the psychological disability caused by Defendants
has held Plaintiff hostage to date for the torture she experienced for decades. Plaintiff, with the help of health care providers, is
now finally able to seek justice against Defendants who stripped away not only Plaintiff's youth, life, and future, but have taken
Plaintiff'sfinances and refused to provide her share of the accumul ated assets as promised. Defendants have refused to disclose
the settlement distributions from the “Family” pooled resources to other “Family” members who left the “Family” which is
the subject of a motion to compel. And contrary to Defendants' counsel's assertion to the Court at the Rule 26 scheduling
conference, those settlements were far from “ spurious/frivolous’ . The pooled resources over the thirty-three years Plaintiff
was with the “Family” substantially exceed $10,000,000.00.

Defendants first contend that all Plaintiff's claims are barred by the statute of limitations and that the claims began to accruein
2003 when Plaintiff left Sadhana Temple of New Y ork, Inc. Thus, Defendants argue that the statute of limitations expired on
Plaintiff'sclaimsasthelawsuit wasfiled on October 25, 2013. Defendants, however, arefully awarethat Plaintiff's claimsbegan
to accrue, at the earliest, in 2012 and not in 2003. The FAC alegesthat Defendants promised Plaintiff in 2003 that shewould be
given her equal share of resources when she reached her retirement age. (First Amended Complaint “FAC”, §1). And in 2012,
upon reaching her retirement, Plaintiff requested from Defendants her equal share of the pooled resources and the monies owed
to her. Id. Defendants, however, though not actually refusing, have still not given Plaintiff her share of the accumulated assets
aspromised. Id. Assuch, it is clear that the earliest Plaintiff's claims began to accrue was in 2012. Defendants' contention that
Plaintiff's claims are barred by the statute of limitations, therefore, is entirely unfounded and should be given no consideration.

Defendants next assert that Plaintiff's claims are substantively frivolous and should be dismissed. Defendants, however, clearly
confuse the pleading standard believing that Plaintiff must present evidence or plead each claim with specificity. It is clear,
however, that Plaintiff has plead sufficient factsto state aclaim upon which relief can be granted and all the claims are plausible
on their face. While Defendants may dispute the claims alleged, it does not follow that Defendants Rule 12(b)(6) motion has
merit. Accordingly, Plaintiff respectfully requests that this Court deny Defendants Motion to Dismiss as Plaintiff's lawsuit is
well substantiated and supported by the well-plead allegations.

1. LEGAL STANDARD

In appraising the sufficiency of a complaint, the accepted rule is that the complaint simply provides enough facts to state a
claim for relief that is plausible on its face. Ashcroft v. Igbal, (2009) 556 U.S. 662, 678; Bell Atl.Corp. v. Twombly, (2007)
550 U.S. 544, 570. In other words, a heightened fact pleading of specifics are not required. Id. “A claim has facial plausibility
when the plaintiff pleads factual content that allows the court to draw the reasonable inference that the defendant is liable for
the misconduct alleged. The plausibility standard is not akin to a ‘probability requirement,” but it asks for more than a sheer
possibility that a defendant has acted unlawfully.” Igbal, 556 U.S. at 678. “A plaintiff is not required to set out in detail the
facts upon which he bases his claim...only a short and plain statement...is required.” Dioguardi v. Burning, (2nd. Cir. 1944)
139 F.2d 774.

In deciding a motion to dismiss, the Court must accept as true the allegations of the complaint in question and any reasonable
inferences that may be drawn from them. Hospital Bldg. Co. v. Rex Hospital Trustees, (1976) 425 U.S. 738, 740; Parks School
of Business, Inc. v. Symington, (Sth Cir. 1995) 51 F. 3d 1480, 1484. The Court must further construe the pleadings in the light
most favorable to the opposing party, here Plaintiff, and resolve all doubts in the pleader's favor. Jenkins v. McKeithen, 395
U.S. 411, 421, reh'g denied, 396 U.S. 869 (1969).
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Here, Plaintiff has provided sufficient information and facts to constitute her claims. Further, Plaintiff's claims are not barred
by the statute of limitations and Plaintiff respectfully requests that this Court deny Defendants motion in its entirely, or in the
alternative, grant Plaintiff leave to file a second amended complaint pursuant to Plaintiff's pending motion for leave to amend.
Plaintiff's counsel attempted to meet and confer with opposing counsel and stipulate to filing a second amended complaint
which would have resolved theissuesraised in the instant motion to dismiss. Defendants' counsel, however, refused to entertain
the meet and confer and further refused to stipulate to the filing of a second amended complaint despite the fact that it would
have addressed and resolved a majority, if not all, the concerns raised in Defendants motion. Defendants' refusal has created
more motion work for the Court and counsel, including the filing of Plaintiff's pending motion for leave to amend as well as
the instant opposition to Defendants motion to dismiss.

[1l. PLAINTIFF'SCLAIMS ARE NOT TIME-BARRED
a. Plaintiffs Claims Are Not Barred By the Statute of Limitations asthe Statute Began to Toll in 2012

Defendants contend that the statute of limitations bars Plaintiff's recovery for all claims alleged in the FAC. The basis for
Defendants contention is that Plaintiff's claims began to accrue in 2003, representing the year she left the Family - thirty-three
years after joining in 1970. Plaintiff's claims are subject to the statute of limitations ranging from one to four years. As such,
Defendant asserts that even the least stale claim, with a four year statute of limitations, became stale six years ago in 2007.
(See Defendants Mation, 2:5-8).

Plaintiff's claimsare not barred by the statute of limitations as the claimsdid not accrue in 2003 (the year sheleft the Family), as
Defendants suggest. Instead, Plaintiff's claims began to accrue in 2012 - the year Defendants told Plaintiff she would be entitled
to her share of the accumulated assets. The FAC clearly alegesthat “ Plaintiff was promised her share of the accumulated assets
repeatedly throughout the joint venture and based thereon she gave al she had to the joint venture. Plaintiff was not given her
share at the time she left but wastold at that time shewould foe given her equal shareupon her reaching her retirement.”
Emphasis Added; (FAC, 11). Furthermore, the FAC allegesthat “ Upon reaching her retirement, Plaintiff demanded her equal
share on November 27, 2012, however, Defendants, athough not refusing to provide her equal share, have not provided
same despite repeated requests nor given an accounting.” Emphasis Added; (FAC, 11). Accordingly, it is clear that the earliest
Plaintiff's claims began to accrue was in November 2012 when she requested from Defendants her equal share of the assets.
In fact, because Defendants have still not explicitly refused to provide Plaintiff with her equal share of the accumulated assets,
it can be argued that the statute of limitations began to accrue even later than November 2012. At the earliest, however, the
claims accrued in November 2012. As such, Plaintiff's claims are not barred by the statute of limitations.

i. Plaintiff's claim for promissory estoppelsis not time-barred

In California, apromissory estoppel claim hasatwo-year statute of limitations. See Cal. Civ. Proc. 8 339(1). And the limitations
period begins to run when the last element essential for the cause of action occurs. Howard Jarvis Taxpayers Ass 'n v. City
of La Habra, (2001) 25 Cal. 4th 809. Defendants inaccurately contend that the promissory estoppels claim began to accrue
when Plaintiff left the Family in 2003. As discussed more thoroughly above, however, she wasinformed that she would receive
her share of the accumulated sums upon the time she reaches her retirement. And in November 2012, when Plaintiff reached
retirement, she demanded from Defendants the monies owed to her. As such, Plaintiff's claim is well within the two-year
limitation period.

ii. Plaintiff's claim for unjust enrichment is not time-barred

The statutory period for an unjust enrichment claim is three-yearsin California. Federal Deposit Ins. Corp. v. Dintino, (2008)
167 Cal. App. 4th 333, 348. Although Plaintiff asked for her share from Defendants first in 2003, Defendants informed her
that they would give her an equal share upon retirement at the age of sixty-five. This apparently was because that would allow
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the pooled resources (including Plaintiff's share) to continue to accrue income until her age of retirement. Therefore, Plaintiff
waited and requested her equal share when she reached the age of retirement in 2012, as instructed. As this lawsuit was filed
in 2013, Plaintiff's claim for unjust enrichment is not time-barred.

iii. Plaintiff's claim for fraud is not time-barred

In California, afraud claim must be brought within three-years. See Cal. Civ. Proc. 8 33 8(d). Because Plaintiff's action wasfiled
in 2013, her claim for fraud was brought within the three-year statutory period and is thereby not time-barred, as Defendants
inaccurately assert.

iv. Plaintiff's claim for breach of fiduciary duty is not time-barred

A breach of fiduciary duty claim has a three-year statute of limitations period if the complaint alleges fraud on the part of
Defendants. City of Vista v. Robert Thomas Securities, Inc., (2000) 84 Cal. App. 4th 882, 889. As such, Plaintiff's claim for
breach of fiduciary duty is not time-barred.

Defendants continue to allege that the accrua year for Plaintiff's claims is 2003, the year she left the family. To support its
contention, Defendantsillogically assert that it was not at all a secret that the Family did not intend to pay Plaintiff after sheleft
in 2003. Thereisno basis for Defendants' contention, however, asthe FAC clearly allegesthe contrary. (See FAC, T1). Infact,
Defendants did not deny Plaintiff's claim when at the age of retirement Plaintiff, as instructed, requested her equal share but
Defendants further stalled and asked for additional documentation from Plaintiff. If Defendants had already completely denied
Plaintiff her equal sharein 2003, why would Defendants entertain her request at the time of her retirement in 2012? The reason
is because Defendants promised Plaintiff her equal sharewhen sheretired in order to get Plaintiff to sign over the bank accounts
in her name and quitclaim the real property in her namein 2003 when she | eft.

v. Plaintiff's claim for constructive fraud is not time-barred

A claim for constructive fraud, similar to a claim for fraud, is subject to Californias three-year statute of limitations. Day
v. Greene, (1963) 59 Cal. 3d 404, 411. Although Plaintiff may have severed her ties with the Family in 2003, her claim for
constructive fraud began to accrue in 2012, the year Defendants promised they would pay Plaintiff the monies owed.

vi. Plaintiff's claim for conversion is not time-barred

A claimfor conversion hasathree-year statute of limitations period in California. See Cal. Civ. Proc. 8 338(c). And aconversion
claim begins to accrue at the time a defendant interferes with or wrongfully takes the personal property of the plaintiff. See
AmerUSLife Ins. Co. v. Bank of America, N.A., (2006)143 Cal. App. 4th 631, 639. Because Defendants informed Plaintiff that
she would be entitled to her share of the accumulated assets upon her retirement age in 2012, the conversion claim began to
accrue at that time given that Defendants only then intentionally interfered with Plaintiff's property. As such, the conversion
claim is not time-barred.

vii. Plaintiff's claim for financial elder abuse is not time-barred

California Welfare and Institutions Code section 15657.7 establishes a four-year statute of limitations period for a financial
elder abuse claim. The four year period begins to accrue once the plaintiff discovers or has reason to discover the facts that
would constitute the abuse. Cal. Welf. & Inst. Code § 15657.7. Here, Plaintiff had no reason to believe in 2003 that Defendants
would not pay her an equal share of the assetsas Defendants, at that time, promised payment once Plaintiff reached her retirement
age and had Plaintiff execute the documents necessary to transfer the bank accounts and real property in Plaintiff's name.
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Therefore, in November 2012, upon reaching her retirement Plaintiff, as instructed, asked Defendant for her equal share of
the Family's accumulated assets. In fact, Defendants still did not explicitly refuse to pay Plaintiff her equal share at that time
even right before the filing of this suit. In other words, Defendants never refused to pay Plaintiff but rather strung her along,
knowing her vulnerable mental and emotional state, hoping to delay her further in seeking legal action. It was not until 2012,
at the absolute earliest, therefore, that Plaintiff's statute of limitations began to accrue on this claim asit was only in 2012 that
she could have reasonably discovered the facts constituting the financial abuse on the part of Defendants.

viii. Plaintiff's claim for TIED is not time barred

A claim for intentional infliction of emotional distress, (“IIED”) is subject to aone-year statute of limitations. Cal. Civ. Proc. 8
340(3). The continuing tort doctrine, however, dictates that allegations of several instances of abuse tolls the statutory period
until the last act of abuse. Pugliese v. Super. Ct, (2007) 145 Cal. App. 4th 1444; DeRose v. Carswell, (1987) 196 Cal. App.
3d 1011, 1017.

Defendants contend that the alleged abuse by Defendants on Plaintiff ended in 2003, when she left the Family and thus
argue that the statute of limitations bars Plaintiff from recovering on her IIED claim. Defendant, however, clearly ignores the
allegations listed in the FAC as the FAC unequivocally alleges that Plaintiff continued to suffer abuse and harm at the hands
of Defendants even after she left in 2003. (FAC, 1130; 132-134). The FAC specifically aleges that Defendants' outrageous
conduct includes “their refusal to give Leitner her retirement and inheritance money, and all monies rightfully owed to her, by
enforcing adominion control of her account, whereby positions Defendants in a position to obtain complete control and power
over Plaintiff's interest.” (FAC, 1 130). As such, Defendants' abuse continued well after Plaintiff left the Family in 2003. At
the earliest, therefore, the statute accrued in November 2012 and Plaintiff filed suit eleven months thereafter in October 2013
meeting the one year statute.

Furthermore, Defendants still refuse to give Plaintiff the money she is owed so asto prevent her from moving forward with her
life. Defendants continue to engage in abusive conduct by taking advantage of Plaintiff's susceptible and vulnerable physical,
mental, and emotional state. (FAC, 1131-132). Therefore, Plaintiff's IED claim is not barred by the statute of limitations as
Defendants currently are engaging in abusive conduct. Defendants' assertion that the last act of abuse ended in 2003 when
Plaintiff left the Family is utterly false and simply ignores the outrageous and abusive conduct that Defendants continue to
employ.

ix. Plaintiff's dissolution of joint venture claim is not time-barred

Pursuant to California Cor porations Code section 16406, the accrual of a statutory limitation on aright of action for apartner's
claim to seek dissolution of apartnershipis“governed by other law.” In Manok v. Fishman, the court applied afour-year statute
of limitations to dissolution of joint venture claim. (1973) 31 Cal. App. 3d 208, 213. The court in Manok further held that a
partner's right to bring an action to recover a share of the partnership assets accrues at the time the partner severs his’her ties
with the partnership. Id. at 211. Although Plaintiff left the Family in 2003, she did not dissociate herself from the partnership
and joint venture until 2012, at the earliest, when she was promised but had not received the monies Defendants promised. As
such, the claim began to accruein 2012.

x. Plaintiff's claim for accounting is not time-barred

Pursuant to California Code of Civil Procedure section 343, an action for an accounting has a four-year statute of limitations.
Plaintiff had aright to seek an accounting of the partnership at the time the partners excluded her from the partnership activities
aswell as at the time Plaintiff abandoned the partnership. Manok, 31 Cal. App. at 211; Estate of Fincher, (1981) 119 Cal. App.
3d 343, 347-49. Asdiscussed above, although Plaintiff left the family in 2003, it was not until 2012 that she truly disassociated
herself from the Family as she was still expecting Defendants to act upon their promise that she would be paid her share of
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the accumulated monies at the time of her retirement. As such, Plaintiff appropriately brought her claim for accounting within
the four-year statutory period.

b. Even Assuming Arguendo that Plaintiffs Claims Were Barred by the Statute of Limitations, Defendants should be
estopped from Asserting a Statute of Limitations Defense

Plaintiff'sclaimsare clearly not barred by the statute of limitations, however, even assuming arguendo that the claims are barred,
Defendants should be estopped from raising the defense given they directly caused Plaintiff's traumawhich delayed her ability
and capacity to even file suit until recently and only after seeking medical treatment and care.

After Defendants filed their motion, Plaintiff was contacted by a former Family member who became aware of the lawsuit
through the internet. This former Family member witnessed firsthand Defendants’ abusive conduct as he too was a subject of
Defendant Kumar's violent outbursts. Despite being over six feet tall, Defendant Kumar repeatedly beat this former Family
member and at onetime dislocated hisjaw. Hefurther independently confirmed Plaintiff's allegations explaining how Defendant
Kumar would rape the women and beat his students using his fists, a walking cane, a baseball bat, a gong mallet, and a cattle
prod. He further witnessed Plaintiff with her black and blue face after she was beaten by Defendants. As such, Plaintiff has
suffered severe anguish, which has been independently confirmed through athird party and former member of the Family.

Plaintiff has sought medical help and attention to address her trauma and has only recently been able to pursue this lawsuit
against Defendants. Therefore, even if the statute of limitations barred Plaintiff's claims against Defendants, Defendants should
be estopped from asserting the defense astheir conduct al one caused Plaintiff severe mental and emotional aguish which delayed
her in pursuing legal action.

Additionally, Defendants should further be estopped from asserting a statute of limitations defense as even up until thefiling of
the instant suit, Defendants had not refused or denied that Plaintiff was entitled to her equal share in the Family's accumulated
assets. Defendants intentionally strung Plaintiff along into believing they would pay her the sums owed. Accordingly,
Defendants conduct should bar them from claiming a statute defense.

IV.THE FAC ALLEGES SUFFICIENT FACTSTHAT ESTABLISH CLAIMSWHICH ARE PLAUSIBLE ON THEIR
FACE

a. Plaintiff's FAC Alleges Sufficient Factsto State a Claim for Promissory Estoppel

Four elements are required to establish a claim for promissory estoppel: (1) a clear promise; (2) reliance on the promise; (3)
substantial detriment; and (4) damages. Toscano v. Greene Music, (2004) 124 Cal. App. 4th 685, 692. Defendants contend that
Plaintiff failed to allege the first element of promissory estoppel - that there was a clear promise. (See Defendants Motion,
7:1-7).

Specifically, Defendants citeto Morav. U.S Bank NA. wherein the court dismissed the plaintiff's claim for promissory estoppel
because it found that the plaintiff made only a “conclusory allegation about an unspecified individual agreeing to a loan
modification with unspecified terms at some point in the unspecified future.” 2012 WL 2061629 (N.D. Cal. June 7, 2012);
(See Defendants' Motion, 7:8-24). The facts of Mora, however, substantialy differ from the facts presented here. In Mora,
the plaintiff failed to allege who made the promise claiming only that it was someone on behalf of the defendant. Id. Further,
the plaintiff was not certain of exactly what was promised - whether the defendant promised to agree to a permanent loan
modification or whether it was only to review their application for aloan modification. Id. As such, the court concluded that
there was no clear promise and dismissed the claim for promissory estoppel.

Here, however, Plaintiff sufficiently plead the element of a clear promise as Plaintiff identifies who made the promise and
describes the terms of the promise:
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e “The FAMILY members cohabitated and the resources of al the FAMILY members (which is comprised by the
DEFENDANTS) were pooled together with each of the other members owning an equal share of the combined pooled
resources from all the family members. LEITNER was promised by the DEFENDANTS that if she too were to give her
resources, income, labor, time, and inheritance, and contribute herself to the TEMPLE and FAMILY, then LEITNER would
have an equal share of the combined pooled resources from all the family members, and that LEITNER'S future would be
taken care of including medical, retirement and all her needs upon date of maturing. LEITNER was a so promised that her
income, inheritance, and time served to the TEMPLE and FAMILY would be readily available upon her request.” Emphasis
added; (FAC, 138).

* “Upon the date of maturing, on or about November 27, 2012, LEITNER demanded equal share of the joint venture
assetsfor her retirement as previously promised for all the work and investment of her time, money, income and inheritance for
33years. DEFENDANTS have not kept their promise of giving LEITNER's equal share of her investment, her retirement funds,
and havettill the date of filing this complaint denied her any portion of the joint funds owed to LEITNER, while at the same
time setting up retirement accounts and other accounts in their personal names and also, controlling funds for their personal
use and purchase of properties.” Emphasis added; (FAC, 139).

Paragraphs 38 and 39 of the FAC, therefore, allege that the named Defendants made a promise to Plaintiff. Defendants contend
that it is not enough to allege generally that all Defendants made the promise but provides no support for its assertion. Further,
paragraphs 38 and 39 of the FAC explain the clear terms of the promise - that if Plaintiff financially contributed to the Family's
pooled resources, she would be given an equal share of Family's assets upon her retirement which would allow her to care for
her future, including her medical and retirement needs. It is unclear, therefore, why Defendants contend that Plaintiff failed
to allege the first element of promissory estoppel. It seems apparent from the allegations in the FAC that a clear promise by
Defendants was made to Plaintiff, which related to her financial security once her investment matured.

b. Plaintiff's FAC Alleges Sufficient Factsto State a Claim for Unjust Enrichment

Unjust enrichment is the “receipt of a benefit and [the] unjust retention of the benefit at the expense of another.” Lectrodryer
v. SeoulBank, (2000) 77 Cal. App. 4th, 723, 726. Despite Defendants unsupported contention to the contrary, a claim for
unjust enrichment need not be plead with specificity. Defendants claim, however, that Plaintiff failed to state a plausible unjust
enrichment claim because the FAC does not allege the exact amount of money Plaintiff gave to Defendants. (See Defendants
Motion, 9:1-12). No such allegation is required, however. It is clear from even a cursory review of the FAC that Plaintiff plead
sufficient facts to state a claim for unjust enrichment.

Paragraph 50 and 52 of the FAC clearly aleges the first element for an unjust enrichment claim which is that Defendants
received a benefit from Plaintiff:

* “For thirty-three years (33 years), the prime of LEITNER'S life, DEFENDANTS, the FAMILY and TEMPLE exclusively
controlled LEITNER'S life, taking all her earnings, her inheritance from her father and later the inheritance from her
mother. The last twelve years of her time with FMAILY, KUMAR would not let LEITNER work outside the FAMILY/
TEMPLE and required LEITNER to work for him exclusively. KUMAR reaped the benefits of LEITNER'S life time
earnings, inheritancemoney and her timeand labor, at theexpense of LEITNER' Sfinancesand youth.” Emphasisadded;
(FAC, 150).

* “Thetemple fraudulently extracted donations of money, time and energy from Plaintiff under the pretense that such donations

were being made for nonprofit charitable or tax-exempt purposes, when in fact such donations were used for profit-driven, non-
charitable, non-tax exempt purposes.” (FAC, 152).
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And Paragraph 50 and 54 of the FAC further alleges that Defendants unjustly retained the benefit given by Plaintiff at Plaintiff
s detriment:

» “DEFENDANTS have control and access to al the checking accounts and real property, including LEITNER'S inheritance
money, income, and retirement funds. DEFENDANTS have denied access to LEITNER and have refused to give her rightfully
owed retirement money. Defendants have ther efor e been unjustly enriched, having retained and received the benefit of
LEITNER'S earnings, income, inheritance, time, labor, and interest on all the checking and savings accounts, without
paying adequaterestitution.” Emphasis added; (FAC, 154).

«“LEITNER at notimebenefited from DEFENDANT S conduct, and on the other hand, wasinjured financially, physically,
mentally, emotionally, and psychologically.” Emphasis added; (FAC, 150).

Defendants argue that as a member of the Family, Plaintiff “enjoyed mutually beneficial financial and emotional support
with Family members at the time she allegedly contributed financially.” (See Defendants Motion, 9:13-17). First, Plaintiff's
FAC is entirely dedicated to explaining the torturous circumstances Plaintiff endured for over thirty-three years as a result of
Defendants' violent, abusive, and humiliating conduct. And Plaintiff clearly alleged in paragraphs 50 and 54, listed above, that
she received no benefit from Defendants. Second, it is entirely irrelevant whether or not Defendant claims Plaintiff “enjoyed
mutually beneficial financial and emational support”. Clearly, thisisapoint of contention and isafact in dispute. It isobvious,
therefore, that Defendants have no basis for attacking Plaintiff's pleading and have instead resorted to disputing the evidence,
whichisentirely inappropriate on a motion to dismiss. Plaintiff plead sufficient factsto support her claim for unjust enrichment
and Defendants assertions to the contrary are simply false and entirely unsupported. In the event this Court is inclined to
entertain Defendants' argument that a specific dollar amount must be alleged, Plaintiff requests leave to amend the FAC to
state such facts.

c. Plaintiff's FAC Alleges Sufficient Factsto State a Claim for Fraud

To prevail on a fraud claim, a Plaintiff must establish the following elements: (1) that the defendant made a materia
misrepresentation; (2) there was knowledge of falsity; (3) defendant intended to defraud or induce reliance; (4) plaintiff actually
and justifiably relied on the misrepresentation; (5) and damages. Lazar v. Super. Ct., (1996) 12 Cal. 4th 631, 638; Hackethal
v. Nat'l Cas. Co., (1987) 189 Cal. App. 3d 1102, 1111. Pursuant to Federal Rule of Civil Procedure, Rule 9(b), fraud must be
plead with particularity so asto give notice to the defendants of the specific fraudulent conduct against which they must defend.

Defendants wrongfully assert that Plaintiff's fraud claim lacks specificity. (See Defendants Motion, 11:6-7). In particular,
Defendants contend that the FAC lacks facts relating to the “who, what, when, where, and how”. (See Defendants Motion,
11:12-14). First, paragraph 75 of the FAC clearly alleges who made the representations, when the representations took place,
and wher e the representations were made;

* “On or about the beginning of 1970, PLAINTIFF met DEFENDANTS in New York, Among many other things,
DEFNEDANTS made |ucrative representations and promisesto PLAINTIFF on order to induce PLAINTIFF to join Defendants
organization.” Emphasis added; (FAC, 175).

As such, Plaintiff sufficiently plead that the representations were made by all named Defendants and that the representations
were made on or about the beginning of 1970 in New Y ork.

Paragraph 76 further specifies the content of the misrepresentations effectively establishing the “what” and “how” specificity
requirements for pleading afraud claim. The FAC alleges:

» “DEFENDANTS promised and represented to PLAINTIFF that upon joining their joint venture, PLAINTIFF would
be provided with financial security, privacy, health, living, food, spiritual comfort. DEFENDANTS aso promised and
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represented to PLAINTIFF that her ear nings, income, time, and labor would bepooled intojoint accountsheld by members
of the FAMILY and TEMPLE, whereby each member, like PLAINTIFF, would have an equal share of the combined
pooled resour ces. PLAINTIFF was promised and assured that if shebecamepart of thisjoint venture, PLAINTIFF' Sfuture
would betaken care of, including all her necessitiesto live, medical needs, housing, survival, retirement, all upon dates
of maturing.” Emphasis added; (FAC, 176).

Despite the above cited language, Defendants argue that the FAC fails to state what misrepresentations Defendants made with
any specificity. Clearly, such a contention has no basis. Because Defendants take no issue with the remaining elements for
fraud, Plaintiff's claim was sufficiently plead. Even if this Court is inclined to grant Defendants’ motion, however, Plaintiff
reguests an opportunity to amend the FAC to allege additional facts relating to the specificity of the misrepresentations as more
details could easily be asserted relating to the names of each Defendant making the misrepresentations as well as the locations
and dates of such communications.

d. Plaintiffs FAC Alleges Sufficient Factsto State a Claim for Breach of Fiduciary Relationship

Three elements must be met to establish a claim for breach of fiduciary relationship: (1) a fiduciary relationship must exist;
(2) the defendant must have breached the duty; and (3) damages. Charnay v. Cobert, (2006) 145 Cal. App. 4th, 170, 182.
Defendants only contention isthat the FAC failsto allege the existence of afiduciary relationship. As grounds for its assertion,
Defendants contend that merely placing trust in another person does not create afiduciary relationship. (See Defendants Motion,
13:17-26). While this may be true, Defendants fail to address Plaintiff's allegation that a fiduciary relationship was created
through the existence of ajoint venture.

TheFAC clearly allegesthat ajoint venture was created and that afiduciary relationship existed viathisjoint venture agreement:

* “PLAINTIFF and DEFENDANTS entered into ajoint ventur e whereby PLAINTIFF entrusted her financial and personal
mattersinto DEFENDANTS, who represented to PLAINTIFF that it would be for her benefit.” Emphasis added; (FAC, 192).

» “DEFENDANT KUMAR took this most personal and financial information as described above and promised and assured
LEITNER that her information would remain confidential amongst DEFENDNATS, the FAMILY, and the TEMPLE.”
Emphasis added; (FAC, 193).

Further, the elements for breach of fiduciary duty need not be plead with specificity as Defendant wrongfully asserts. As such,
Plaintiff's claim for breach of fiduciary relationship was sufficiently plead in the FAC.

e. Plaintiff's FAC Alleges Sufficient Factsto State a Claim for Constructive Fraud

A claim for constructive fraud must include the following elements and must be plead with specificity similar to afraud claim:
(1) afiduciary or confidential relationship; (2) an act, omission, or concealment involving a breach of that duty; (3) reliance;
and (4) damages. Cal. Civ. Code § 1573; Dealertrack, Inc. v. Huber, (CD. Cal. 2006) 460 F. Supp. 2d 1177,1183.

Defendant simply repeats the same argument asserted for Plaintiff'sfraud claim and argues that Plaintiff's claim for constructive
fraud isimproperly plead because the misrepresentation element was not plead with specificity. As mentioned above, however,

Plaintiff alleged the who, what, when, where and how requirements. Accordingly, Plaintiff's claim for constructive fraud was
well-plead.

f. Plaintiff's FAC Alleges Sufficient Factsto State a Claim for Conversion
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A claim for conversion of tangible personal property includes the following elements: (1) the plaintiff must have a right to
possession/ownership of the tangible personal property at the time of the conversion; (2) the defendants must have actually
and substantially interfered with the plaintiff's right; and (3) the plaintiff suffered damages. Messerall v. Fulwider, (1988) 199
Cal. App. 3d 1324, 1329.

Defendants citeto McKell v. Washington Mutual, Inc., for the proposition that “money cannot be the subject of a cause of action
for conversion unless there is a specific, identifiable sum involved ...” (2006) 142 Cal. App. 4th 1457, 1491. And Defendants
contend that Plaintiff's claim for conversion fails because the FAC fails to identify the exact sum of money on which Plaintiff
bases her claim. While it istrue that money cannot be the subject of a cause of action for conversion unless there is a specific,
identifiable sum involved, “it is not necessary that each coin or bill be earmarked.” Haigler v. Donnelly, (1941) 18 Cal. 2d 674,
681. As such, Defendants analysis of the elements for conversion is read too narrowly. Further, in Mckell, the court dismissed
the plaintiff's claim for conversion because the defendants were not even in possession or holding the plaintiff's payments. 142
Cal. App. 4th at 1491. Here, Plaintiff sufficiently describes the sources of funds she gave to Defendants:

» “DEFENDANTS, collectively and individually, convinced, controlled, manipulated and coerced LEITNER to turn over her
income and inheritance money and all financial benefits to DEFENDANTS, promising to allow LEITNER to benefit and
receive her retirement fund and inheritance from the total money pooled by all family members, who are the DEFENDANTS
inthisaction.” Emphasis added; (FAC, 1108).

« “At al times, PLAINTIFF owned and had the right to possess the money she had worked for and had inherited from her
parents. At all times, PLAINTIFF is entitled to ownership and possession of her retirement fund set up for her.” Emphasis
added; (FAC, 1110).

The FAC, therefore, sufficiently states and identifies the source of funds Defendants converted, namely, Plaintiff's employment
income and money inherited from her parents. As mentioned above, Plaintiff is not required to identify the exact dollar amount
converted by Defendants. If this Court, however, isinclined to grant Defendants motion on this claim, Plaintiff asks that she
be given an opportunity to amend the FAC as she could easily allege a dollar range to reflect the amount of her inheritance,
employment income, and other finances which Defendants converted.

g. Plaintiff's FAC Alleges Sufficient Factsto Statea Claim for Financial Elder Abuse

Civil law defines elder financial abuse as when a person or entity does any of the following: “(1) takes, secretes, appropriates,
obtains, or retains real or personal property of an elder for a wrongful use or with intent to defraud, or both; (2) Assistsin
taking, secreting, appropriating, obtaining, or retaining real or personal property of an elder for awrongful use or with intent to
defraud, or both; or (3) takes, secretes, appropriates, obtains, or retains, or assistsin taking, secreting, appropriating, obtaining,
or retaining, real or personal property of an elder by undue influence.” Cal. Welf & Inst Code § 15610.30. Furthermore, an
elder is defined as a person residing in Californiawho is sixty-five years of age or older. Cal. Wefl. & Inst Code § 15610.27.

Defendants allege that Plaintiff failed to plead how sheisan elder as shewas only fifty-six years old in 2003. (See Defendants
Motion, 17:12-20). Asthoroughly discussed above, however, the statute did not begin to run until 2012, when Plaintiff reached
the age of retirement. In 2012, Plaintiff was sixty-five years old and Defendants still had not paid Plaintiff the monies promised
although in 2003 they told Plaintiff that she would be paid once her investment matures. Defendants also allege that Plaintiff
isnot an elder because she is now aresident of Oregon and the code requires that she be aresident of California. The FAC,
however, clearly alegesthat “A substantia part of the events, acts or omissionswhich give riseto the claims asserted herein or
the harms resulting there from occurred in the County of L os Angeles, State of California.” Emphasis added; (FAC, 112).
As such, Plaintiff is an elder pursuant to the code. If this Court is inclined to grant Defendants motion, however, Plaintiff
asks that it be given leave to amend to allege the Oregon statute relating to financial elder abuse, namely Oregon Revised
Statute Chapter 124.
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Defendants further contend that failure to pay Plaintiff her rightfully owed money does not constitute elder abuse because
such conduct is not reckless, oppressive, fraudulent, or malicious conduct as required by California Welfare and Institutions
Code section 15657. This requirement, however, relates only to instances of physical elder abuse. See Cal. Welf. & Inst Code
§ 15657 (the code section applies to a defendant who is liable for physical abuse as defined in Section 15610.63, or neglect
as defined in Section 15610.57, neither of which include financial elder abuse). As such, Plaintiff is not required to show
reckless, oppressive, fraudulent or malicious conduct but rather is only required to meet the elements described above. Even
if Plaintiff was required, however, to allege that Defendants engaged in reckless, oppressive, fraudulent or reckless conduct,
she successfully has done so. The FAC is nearly entirely dedicated to allegations relating to Defendants' fraud and oppressive
conduct. Defendant has clearly delayed payment to Plaintiff only to play on her vulnerable and susceptible psychological state.
Assuch, Plaintiff's claim for financial elder abuse has been sufficiently plead.

h. Plaintiff's FAC Alleges Sufficient Factsto State a Claim for Intentional Infliction of Emotional Distress

A claimfor intentional infliction of emotional distress (“11ED") must contain the following elements:. (1) extreme or outrageous
conduct by the defendant; (2) intent to cause or reckless disregard of the probability of causing emotional distress; (3) severe
emotional distress suffered by plaintiff; and (4) actual and proximate causation of the emotional distress. Bogard v. Emplrs
Casualty Co., (1985) 164 Cal. App. 3d 602, 616. Extreme and outrageous conduct is defined as conduct that is “so extreme
in degree as to go beyond all possible bounds of decency and to be regarded as atrocious and utterly intolerable in a civilized
society.” Cochran v. Cochran, (1998) 65 Cal. App. 4th 488, 496.

Defendants claim that Plaintiff did not allege facts specific to Sadhana Temple, Defendants Aschner, Carson or Thompson
and therefore failed to alege the first element for IIED relating to these Defendants. (See Defendants' Motion, 19:23-24).
Defendants, however, are entirely mistaken as the FAC specifically identifies the outrageous conduct undertaken by all the
named Defendants, both collectively and individually. For instance, the FAC states:

» “DEFENDANTS with intent to cause serious emotional distress or with reckless disregard to the same, utilized mind
games, physical abuse, verbal harassment, drugs, sex, rape, emotional torture, psychological manipulations, and other
methods to control LEITNER. LEITNER was made promises where she relied on those promises by DEFENDANTS
that she would be given everything that she needed, would be loved, and financially secure. DEFENDANTS would then
turn against her and demand through the above described methods to control LEITNER to make her work for the FAMILY,
DEFENDANTS, and TEMPLE, providing al her income and earnings to the FAMILY, TEMPLE and DEFENDANTS,
including her inheritance from her parents. DEFENDANTS using Machiavellian Tactics, Marquis de Sade methods
physiologically and psychologically conditioned LEITNER and extorted her earned and inherited money for their own
benefit and gain.” Emphasis added; (FAC, 1125).

» “LEITNER experienced the abusive tactics as described above. She was beaten by sticks and cattle prods, at times left
without food to the point of starvation, not given a bed or blanket to sleep on, berated to the point that she was fear ful
of everyone and lacked an ability to trust others or to think and act for herself.” Emphasis added; (FAC, 1126).

« “Additional example of DEFENDANT S outrageous conduct includes by their refusal to give LEITNER her retirement
and inheritance money, and all moniesrightfully owed to her, by enforcing a dominion control of her account, whereby
positions DEFENDANTS in a position to obtain complete control and power over PLAINTIFF'S interests.” Emphasis added,;
(FAC, 1130).

» “DEFENDANTS are refusing to provide LEITNER her rightfully earned and invested funds. As an elder,
DEFENDANTS have caused and continued to cause LEITNER'S injuries sustained through the thirty-three (33) years and upon
the date of maturity for retirement.” Emphasis added; (FAC, 1 131).

Itis clear, from the above, that Plaintiff alleged facts to establish the first element on IIED asto all Defendants .
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i. Plaintiffs FAC Alleges Sufficient Factsto State a Claim for Involuntary Dissolution of Joint Venture

California Corporations Code section 16101(9) defines a partnership as “an association of two or more persons to carry on
as co-owners a business for profit.” And whether a partnership has been created can be inferred from the conduct of the
parties involved. Weiner v. Fleischman, (1991) 54 Cal. 3d 476, 482-83. The primary feature of a partnership isthat thereisan
“association of two or more persons for the purpose of carrying on a business together.” Auditorium Co. v. Barsotti, (1919)
40 Cal. App. 592, 596.

Despite Defendants' contention to the contrary, the FAC sufficiently pleadsthe necessary elementsfor aninvoluntary dissolution
of joint venture claim. Paragraph 140 through 142 state the following:

* “PLAINTIFF and DEFENDNATS jointly entered into a relationship to carry out a joint interest in common business
which was for the financial security of all FAMILY members, which included PLAINTIFF.” Emphasis added; (FAC, 1140).

* “PLAINTIFF and DEFENDANTS had the understanding that they were to share profits and losses throughout this joint
venture. Throughout the joint venture, ail FAMILY members, which included PLAINTIFF and DEFENDANTS, shared joint
checking accounts, certificates of deposits, real estate, expenses for food and housing. The acts by PLAINTIFF and
DEFENDANTS demonstrated a mutual understanding amongst all parties.” Emphasis added; (FAC, 1141).

«“Astestified at her deposition, DEFENDANT CARSON testified that all FAMILY members, whichincluded PLAINTIFF,
had access to the checking accounts as the monies in those accounts were pooled from all FAMILY members for the
benefit of all FAMILY members. DEFENDANT CARSON also testified that over 30 variouschecking accountswer e created
to ensureretirement for all FAMILY members, which included PLAINTIFF.” Emphasis added; (FAC, 1142).

Despite the above all egations, Defendants contend that the Family is not apartnership or joint venture because it never intended
to operate as a business for profit and only provided emotional support sharing common spiritual and religious beliefs. (See
Defendants Motion, 21:18-20). Again, Defendants argument isimproper on amotion to dismiss. Defendants are clearly arguing
the evidence rather than the pleadings. Whether the members of the Family carried on abusinessis clearly an issue in dispute.
There can be no dispute, however, that the claim was properly aleged. Certainly, the above cited allegations raise sufficient
inferences for a court to draw a reasonable inference that Defendants are liable for the alleged misconduct. Thisis all that is
needed for Plaintiff to plead afacially plausible claim. Igbal, 556 U.S. at 678. As such, Defendants' assertions have no merit.

j. Plaintiff's FAC Alleges Sufficient Factsto State a Claim for Accounting

Defendants' last contention is that Plaintiff failed to state a claim for accounting. When the rights and duties of partners “are
not spelled out in an express agreement, the law imposes obligations arising out of the nature of their fiduciary relationship.
One of these is the duty to account, as provided in Corporations Code sections 15021 and 15022.” Manok v. Fishman, (1973)
31 Cal. App. 3d 208, 213.

As thoroughly discussed above, Plaintiff has sufficiently alleged that the Family constitutes a partnership. Thus, Plaintiff is

entitled to an accounting of the entire business. Thus, Plaintiff's claim for accounting was properly aleged in the FAC and
Defendants' contention to the contrary is ssmply meritless.

V. DEFENDANTS MOTION TO DISMISS IMPROPERLY ADDRESSES THE EVIDENCE RATHER THAN THE
PLEADINGS
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Defendants motion attacks the evidence rather than the pleadings. Arguments relating to the evidence are inappropriate in a
motion to dismiss as allegationsin the complaint must be taken astrue. In deciding amotion for failure to state a claim pursuant
to Federal Rulesof Civil Procedure, Rule 12(b)(6), the Court must accept the pleaded facts astrue and view themin thelight most
favorableto the Plaintiff. Hospital Bldg. Co. v. Rex Hospital Trustees, (1976) 425 U.S. 738, 740; Parks School of Business, Inc.
v. Symington, 51 F. 3d 1480, 1484 (9th Cir. 1995); Jenkinsv. McKeithen, 395 U.S. 411, 421, reh'g denied, 396 U.S. 869 (1969).

Furthermore, a motion to dismiss only tests the sufficiency of the pleading and evaluates whether the allegations sufficiently
place Defendants on notice of its alleged misconduct. Igbal, 556 U.S. at 678. A plaintiff is not required to set out in detail the
facts upon which he bases his claim ... only a short and plain statement of the claim is required. Dioguardi, 139 F.2d at 774.
Defendants arguments relating to the evidence, therefore, should not be entertained by this Court.

VI.IN THE EVENT THE COURT FEELS MORE FACTSNEED TO BE ALLEGED, AN AMENDMENT SHOULD BE
ALLOWED

Plaintiff has sufficiently plead each claim as described above and thus Defendants motion must be denied. Plaintiff's FAC
describesin detail, the circumstances and communications surrounding her claims. And taken as awhole, the FAC sufficiently
places Defendants on notice of their alleged misconduct. If, however, the Court feels more facts need to be aleged, Plaintiff
requests that leave to amend be granted so asto give Plaintiff an opportunity to cure any defects.

Generally, leave to amend should be granted unless the complaint shows that it is incapable of amendment. Greenberg v.
Equitable Life Assurance Society, (1973) 34 Cal App. 3d 994, 998. In California, there is a history of liberality in permitting
amendments to pleadings at any and all stages of the proceeding, up through and including conforming to proof at trial. Great
liberality should be exercised in permitting amendments to pleadings at all stages of the proceeding. Redondo Improv. Co. v.
Redondo Beach, (1934) 3 Cal. App. 2d. 299; Rockey Mountain Export Co. v. Colquit, (1960) 179 Cal. App. 2d. 204; Nelson
v. Specialty Records, Inc., (1970, 2d Dist.) 11 Cal. App. 3d. 126; Myer v. State Board of Equalization, (1954) 42 Cdl 2d. 376.

Given the complexity of the case and volume of the claims alleged, Plaintiff respectfully requeststhat if the Court feelsinclined
to grant Defendants motion to dismiss, it allow for leave to amend.

VII. CONCLUSION

For the foregoing reasons, Plaintiff Karen Leitner, respectfully requests that this Court deny Defendants motion in its entirely,
or in the alternative, grant Plaintiff leave to file a second amended complaint pursuant to Plaintiff's pending motion for leave
to amend.

DATED: March 20, 2014

LAW OFFICE OF RICHARD M. FOSTER

By: /¢/ Loriana M. Moizesch, Esqg.

Richard M. Foster, Esg.

ChristinaMalyan, Esqg.

Loriana M. Moizesch, Esq.

Attorneys for Plaintiff
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